
Classification: Public
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Gravesham Borough Council

Report to: Leader of the Executive

Date: 10th June 2021

Reporting officer: Appropriation of land fronting Crooked Lane, Gravesend for 
planning purposes

Subject: Appropriation of land

Purpose and summary of report: 
To seek the approval of the Leader of the Executive to the appropriation for planning 
purposes of the Council's land within the area outlined in red on the plan attached to this 
report.

Recommendations:
1. That the Leader of the Executive agrees that the areas of land referred to in this 

report and shown edged in red on the plan at Appendix 2 ('the Land') are no longer 
required for amenity purposes for which they are currently held.

2. That the Leader of the Executive agrees to the appropriation of the Land pursuant to 
section 122 of the Local Government Act 1972 for the planning purposes of facilitating 
redevelopment for residential and other uses pursuant to section 226 of the Town and 
Country Planning Act 1990.

3. That the Leader of the Executvie authorises the Monitoring Officer in consultation with 
the Director Corporate Services to make use of powers to override rights of light, 
rights of way and other rights in respect of the land pursuant to section 203 of the 
Housing and Planning Act 2016 and to negotiate and settle any claims for 
compensation received arising from the interference with third party rights outlined in 
this report.

1. Background and Papers

1.1 The Planning Committee approved proposals to redevelop land at New Swan 
Yard at its meeting on 16th December.  The planning approval covers land known 
as Market Square and Horn Yard car parks, land at Market Alley and to the rear of 
3-4 High Street as well as the Land which is the subject of this appropriation 
report.

1.2 The redevelopment will comprise the erection of 242 no. residential dwellings for 
Build to Rent (C3 Use Classes) within three blocks ranging from 3 to 10 storeys, 
together with a multi-storey car park and ancillary uses and associated works.

1.3 The Council is entering into a development agreement with its development 
partner and the legal due diligence progress cannot rule out that the Land is not 
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subject to rights in favour of third parties.  S203 of the Housing & Planning Act 
provides for third party rights to be overridden and converted into claims for 
compensation.  Such rights could represent a potential risk to the Development 
because persons with the benefits of such rights could potentially seek to enforce 
those rights against the Council / development partner.  The principal risk arising 
is that a third party could seek an injunction to prevent the development from 
proceeding.  By appropriating the Land for planning purposes, the Council / 
development partner will be able to rely on Section 203 of the Housing and 
Planning Act 2016 which converts third party rights into claims for compensation, 
removing the risk of injunction.  

2. The Need for Appropriation for Planning Purposes

2.1 There is a need to appropriate the Land from amenity purposes to planning 
purposes in order to facilitate the redevelopment of the Land without the risk of 
third parties seeking to restrain such Development due to the presence of third 
party rights over the Land.

2.2 Section 203 of the 2016 Act (“section 203”) provides that building or maintenance 
work/use which interferes with rights or breaches restrictions as to user is 
authorised if:

 Planning consent exists for the building works or use;

 The work is carried out on land that has been appropriated by the Council 
for planning purposes after 13th July 2016 (this requirement will be satisfied 
if the recommendations in this Report are approved);

 The land could be compulsorily acquired by the Council for the purposes of 
the building works or maintenance / use of buildings or works constructed 
(considered below); and

 The building work or maintenance / use is for purposes related to the 
purposes for which the land was acquired or appropriated (this would be 
satisfied by carrying out the development).

2.3 In practice, section 203 means that any beneficiaries of third-party rights that are 
interfered with as a result of the carrying out of the development cannot prevent 
the development from proceeding by seeking an injunction from the courts, and as 
a result the development proposed can proceed.  However those with the benefit 
of rights that are interfered with will be entitled to compensation which will be 
calculated on the basis of the diminution in value of their land.

3. Power to Appropriate for a different statutory purpose

3.1 Section 122 of the Local Government Act 1972 provides a power to the Council to 
appropriate land from one purpose to another where the land “is no longer 
required for the purpose for which it is held immediately before the appropriation.”  
The key procedural points are as follows:

a) The land must already belong to the Council.  Until recently when the land was 
stopped up the land formed part of the highway as verge but County Council 
did not own the subsoil and therefore their interest in the Land has ended.  
The land is currently unregistered – prior to the re-alignment of the road the 
line of the road immediately adjoined Council land within Title number 
K598665 and the Council also owned and remains the owner of the land on 
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the northern side of the former road which now forms part of St Andrew’s 
Gardens.  In instances such as this the legal presumption is that any 
unregistered land between titles within the same ownership belongs to that 
owner and as such it is considered that the land belongs to the Council and 
steps are being taken to register its ownership of the land.

b) The Land must no longer be required for the purposes for which it is currently 
held (considered below); and

c) The purpose for which the council is appropriating must be authorised by 
statute (in this case appropriation for planning purposes is authorised under 
the Town and Country Planning Act 1990 (TCPA).

4. Is the Land “no longer required” for the purpose for which it is currently held?

4.1 Case law has established that appropriation must involve more than a mere 
decision to hold land for a different purpose.  The Council must consider whether 
the land is no longer needed in the public interest of the locality for the purposes 
for which it is held.

4.2 It has been an aspiration of the Council for a number of years to redevelop the 
Land to provide additional residential units within the town centre, these plans 
have member approval and are common knowledge.  The proposed development 
will meet this aspiration as it will:

 Provide much needed good quality homes to rent at both market and 
affordable rents which will include the provision of indoor and outdoor 
amenity space for residents helping to create a sense of community within 
the scheme.

 Provide an economic boost to the town centre with an additional 500+ 
residents at its heart.

 Help meet the Council’s housing supply targets.

 Provide replacement public car parking within the site in a land efficient 
way.

4.3 The land, until recently formed part of the highway, however as it has now been 
stopped up (and has ceased to be a highway) by the highway authority it is no 
longer held or required for this use.

4.4 The Land forms an integral part of the northern block of the scheme which will 
provide 102 public parking spaces plus 83 reserved for residents of the scheme 
and those with existing rights plus 71 apartments.

5. Appropriation for planning purposes

5.1 An appropriation of land for planning purposes is a reference to the appropriation 
of it for purposes for which it can be acquired under section 226 or 227 of the 
TCPA.  In this case it is necessary to consider whether the Land would be capable 
of being acquired under section 226 of the TCPA were it not already owned by the 
Council.

5.2 Section 226 of the TCPA empowers a local authority, on being authorised to do so 
by the Secretary of State, to acquire compulsorily land in its area:
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 If the authority things that the acquisition will facilitate the carrying out of 
development, re-development or improvement on or in relation to the land 
(section 226(1)(a)); or

 Which is required for a purpose which it is necessary to achieve in the 
interests of the proper planning of an area in which that land is situated 
(section 226(1)(b)).

5.3 Section 226(1)(a) of the TCPA provides that a local authority must not exercise its 
power of compulsory acquisition under section 226(1)(a) of the TCPA, unless it 
thinks that the development, redevelopment or improvement is likely to contribute 
to the achievement of any one or more of the following objectives:

 The promotion or improvement of the economic well-being of the area;

 The promotion or improvement of the social well-being of the area; and

 The promotion or improvement of the environmental well-being of the area.

5.4 It is considered that the Land could be acquired compulsorily under section 
226(1)(a) in order to facilitate the carrying out of redevelopment and that such 
redevelopment would advance all three objectives identified at section 226(1)(a).  
It is therefore considered that in light of the Council’s proposals to develop the 
Land the Land may be appropriated for planning purposes.

6. Justification for engaging Section 203 

6.1 As the effect of appropriation for planning purposes would be to engage the 
provisions of section 203 it is necessary to consider whether the facilitation of the 
development would justify an interference with any third party rights.  In making 
that decision regard has been given to the advice and guidance contained in the 
current MHCLG Guidance on Compulsory Purchase (July 2019).  The decision to 
appropriate in order to engage section 203 of the Housing and Planning Act 2016 
should only be make where it is necessary, there is a compelling case in the 
public interest and the Council should be sure that the purposes for which the 
powers are being exercised justify interfering with the human rights of those 
whose interests will be affected.  The compelling case in the public interest 
justifying the interference with third party rights is considered below.

6.2 Planning policy support:  The planning policy support for the Development, and 
the planning merits of the proposals were considered by the Council’s planning 
committee who resolved to grant planning consent.  A copy of the planning 
committee report which sets out the planning policy analysis can be found using 
the following link https://democracy.gravesham.gov.uk/documents/s60831/01%20-
%2020200343%20-%20The%20Charter%20Committee%20Report%20FINAL.pdf 

6.3 Public benefits: The Development proposals will bring more people into the town 
centre to live, shop, work and enjoy the town.  It presents an opportunity to 
encourage more spend and investment and to help reinforce Gravesend’s location 
as one benefitting from enhanced connectivity via Highspeed 1 and also support 
the case for additional river transport services to and from London.  The delivery 
of residential homes back into the town centre is a positive step and one which will 
help breathe life into the town.  The provision of Build to Rent as the alternative 
tenure, both market and affordable, will encourage new households to move to 
Gravesham as a place of choice with its heritage and excellent transport links, 
whilst also providing local essential workers with much needed, decent, affordable 

https://democracy.gravesham.gov.uk/documents/s60831/01%20-%2020200343%20-%20The%20Charter%20Committee%20Report%20FINAL.pdf
https://democracy.gravesham.gov.uk/documents/s60831/01%20-%2020200343%20-%20The%20Charter%20Committee%20Report%20FINAL.pdf
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private housing.  In addition, the provision of replacement public car parking within 
the scheme will encourage shoppers and visitors to this part of town in support of 
local businesses within the immediate and wider area, as well as making provision 
for new residents.

6.4 Could the public benefits be achieved in the absence of the interference 
with rights:  Officers have considered whether the development could proceed 
without interfering with any rights which do or may exist over the land.  Officers 
are satisfied that the Development could not proceed, and the associated benefits 
could not be achieved without giving rise to all or some of the infringements for 
which section 203 is being engaged.

7. Human Rights Issues

7.1 As indicated above, consideration must be given to the interference with rights 
protected by the Human Rights Act 1998.  In this case a decision to override 
easements and other rights represents an interference with rights protected under 
Article 1 of the Protocol to the European Convention on Human Rights (the right to 
peaceful enjoyment of possessions) and Article 8 of the European Convention on 
Human Rights (right to respect for private and family life, home and 
correspondence).  Any decision to interference with such rights must strike a fair 
balance between the public interest associated with the Development proposals 
referred to above and the interference with private rights.

7.2 Given the clear public benefit associated with the Development proposals referred 
to in this report, the fact that there is no feasible alternative means of achieving 
that public benefit, and a compelling case in the public interest for the use of the 
powers to override rights and the availability of compensation to those whose 
rights are overridden calculated on a diminution in value basis, it is considered 
that the interference with the private rights of those affected would be lawful, 
justified and proportionate.

8. Equality Implications

8.1 In deciding to proceed with the appropriation of land for planning purposes, the 
Council must pay due regard to its Public-Sector Equality Duty (PSED), as set out 
in Section 149 of the Equalities Act 2010 (the 2010 Act).  The PSED provides that 
a public authority must, in the exercise of its functions, have due regard to the 
need to:

(a) Eliminate discrimination, harassment, victimisation and any other conduct that 
is prohibited by or under this Act;

(b) Advance equality of opportunity between persons who share a relevant 
protected characteristic and persons who do not share it.

(c) Foster good relations between persons who share a relevant protected 
characteristic and persons who do not share it.

8.2 Consideration must also be given as to whether, if the decision is made to go 
ahead, it will be possible to mitigate any adverse impact on a protected group, or 
to take steps to promote equality of opportunity by, for example, treating an 
affected group more favourably.

8.3 The Land is currently used as a highway verge.  The Development will provide 
242 no. homes for rent.  The contractual terms of each lease will vary to allow a 
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tenant choice on shorter or longer term tenancies.  20% will be affordable and will 
include the provision of accessible units.  The affordable and accessible units will 
be spread across the development and will be identical to the market rented 
homes (albeit that the accessible units will include appropriate adaptations).  The 
inclusion of internal and external accessible community areas for the use and 
benefit of all residents will help foster a sense of community and as such officers 
consider that the requirements of the Act will be met.

8.4 In addition replacement car parking totalling 185 spaces will be provided within a 
multi-storey car park within the northern block of which 102 will be available for 
public use.  Of these, eight of the residents’ spaces within the scheme will be 
reserved for blue badge holders as will eight of the public spaces.  In addition, 
there will be four on street spaces reserved for blue badge holders.  Overall 
therefore there will be an increase in the number of parking spaces for people with 
disabilities.

9. Conclusions

9.1 Officers consider that:

 The Land referred to in this report and shown edged on the plan at 
Appendix 2 is no longer needed for its current purpose of highway amenity 
/ verge and is instead required for planning purposes in order to secure the 
redevelopment of the Land and the associated social, economic and 
environmental benefits.

 Planning consent for the Development has been granted and there is a 
risk that third party rights could prevent the Development from being 
carried out and completed.

 There is a compelling case in the public interest to appropriate the Land for 
planning purposes in order to engage the override provisions of section 
203 of the 2016 Act to override third party rights.  It is necessary to 
override these third party rights.

 Any interference with the human rights as a result of the appropriation is 
justified and they will be compensated accordingly.  Therefore, the use of 
section 203 represents a proportionate approach.

 The equalities impact of the proposals have been considered.

 It is acknowledged that where third party rights are interfered with, this 
could result in the Council becoming liable for compensation claims.

10. Background Papers

10.1 There are no background papers relating to this report.



IMPLICATIONS APPENDIX 1
     

Legal The legal implications are set out in the main body of this report.

Finance and Value 
for Money 

Where the Council interferes with third party rights and Section 203 is engaged, 
affected third parties will have the right to claim compensation from the Council.  
Broadly speaking compensation would be assessed based on the diminution in 
land value suffered by the third parties as a result of the interference with the 
relevant rights.

Risk Assessment Whilst there is a risk of the Council receiving compensation claims as a result of 
interfering with third party rights, this is considered to be a reasonable risk given 
that the risk of third parties seeking an injunction to restrain the redevelopment of 
the Land could prevent the development from being carried out and completed.  By 
appropriating the Land for planning purposes, the risk of injunction is removed.

A data protection impact assessment (DPIA) should be carried out at the start of 
any major project involving the use of personal data or if you are making a 
significant change to an existing process. 

a. Does the project/change being recommended through this paper involve the 
processing of personal data or special category data or criminal offence data? 
A definition of each type of data can be found on the Information 
Commissioner’s Office website via the above links.

b. If yes to question a, have you completed and attached a DPIA including Data 
Protection Officer advice?
N/A

Data Protection 
Impact Assessment

c. If no to question b, please seek advice from your nominated DPIA assessor or 
the Information Governance Team at gdpr@medway.gov.uk.
N/A

a. Does the decision being made or recommended through this paper have 
potential to cause adverse impact or discriminate against different groups in the 
community? If yes, please explain answer.
No

b. Does the decision being made or recommended through this paper make a 
positive contribution to promoting equality? If yes, please explain answer.
No

Equality Impact 
Assessment

In submitting this report, the Chief Officer doing so is confirming that they have 
given due regard to the equality impacts of the decision being considered, as noted 
in the table above

Corporate Plan Links to Corporate Plan Objectives:
#1 People
#2 Place
#3 Progress

Climate Change There are no implications arising from the recommendations contained in this 
report.

https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/key-definitions/what-is-personal-data/
https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/special-category-data/
https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/criminal-offence-data/
mailto:gdpr@medway.gov.uk
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Crime and Disorder There are no implications arising from the recommendations contained in this 
report.

Digital and website 
implications

There are no implications arising from the recommendations contained in this 
report.

Safeguarding 
children and 
vulnerable adults

There are no implications arising from the recommendations contained in this 
report.


